VEEXPRO Q2O
| BLA 91-405 Deci ded February 12, 1998

Appeal froma decision of the Wonming Sate Gfice, Bureau of Land
Managenent, affirmng an Qder of the Rock Springs Ostrict Gfice, Bureau
of Land Managenent, to revise the South Baxter Basin Lhit 1991 H an of
Devel opnent to include drilling outside the existing participating areas.
SR No. W-91-07.

Set asi de and renanded.

1. QI and Gas Leases: Generally--Ql and Gas Leases: lLhit
and Qooperative Agreenents

Under authority of the Act of Aug. 21, 1935, 49 Sat.
674, the Departnent may control the rate of devel opnent
of oil and gas resources wthin an oil and gas | ease
unit by enforcing the terns of the governing unit
agreenent. Wiere the unit agreenent provides the
Departnment anpl e authority to alter the rate of
prospecting and devel opnent and the quantity and rate
of production; where the unit agreenent acknow edges a
"power and duty" to enlarge any gas participating area
and to create any new gas participating areas; and
where the Lhit (perating Agreenent expressly refers to
contraction of the unit as an alternative to the
drilling of wells required by an authori zed
representative of the Departnent, BLMhas the authority
torequire drilling wells wthin the unit but outside
the established participating areas to further define
the productive limts of gas or oil horizons wthin the
unit, on pain of contraction of the unit. However,
such decision wll be set aside and renanded to al | ow
an opportunity to denonstrate that exploratory wells
woul d not be economc and that the required action
would violate the terns of the unit agreenent or unit
operating agreenent .

APPEARANCES.  Thormas C Jepperson, Esg., and Margaret Kennedy Gentl es,
Esq., Véxpro Gonpany, Salt Lake dty, UWah, for Appellant; John R Kunz,

Esq., Gfice of the Regional Solicitor, US Departnent of the Interior,
Denver, olorado, for the Bureau of Land Managenent .
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(P N ON BY ADM N STRATI VE JUDGE HUIGHES

Veéxpro Gonpany has appeal ed fromthe My 6, 1991, Decision of the
Wonming Sate dfice, Bureau of Land Managenent (BLMor the Bureau),
affirmng an Qder of the Rock Springs Ostrict Jfice (RDQ, BLM that
the South Baxter Basin (SBB) Lhit 1991 A an of Devel opnent (PAD) be revised
toinclude drilling outside the existing participating areas (PA'S).

The SBB Lhit was formed wth the execution of the SBB Lhit Agreenent
on April 10, 1942, and its subsequent approval by the Departnent on Qct ober
27, 1942. (Saterment of Reasons (SR at 1.) 1/ The working interest
owners subsequent |y executed the SBB Lhit (perating Agreenent, dated July
1, 1964. (SR at 1-2.) These two docunents are at the center of the
present di spute.

The SBB Lhit Agreenent established five gas PA's, which have renai ned
| argel y unchanged since the SBB Lhit's inception, to produce natural gas
fromthe Frontier and the Dakota fornati ons. Véxpro expl ains that the 1942
SBB Lhit Agreenent "is somewhat unique in that it establishes the
boundari es of the participating areas in the contract.”" See S(Rat 2
(citations omtted).

To conply with section 8 of the SBB Lhit Agreenent, Véxpro, as lhit
operator, submtted to BLMa P(D dated March 25, 1991. nh March 29, 1991,
RSO wote Vexpro as fol | ows:

In your letter to this office dated August 1, 1989, you
indicated that Véxpro was review ng the geol ogy and plans for the
South Baxter Basin Lhit; and that such plans woul d be refl ected
inthe 1990 A an of Devel opnent (PCD). The 1990 P(D was mute to
any additional exploration or devel opnent, as i s your proposed
1991 A an of Devel opnent.

1/ Awunit agreenent is a contract between participating parties for joint
devel opnent and operation of an oil and gas field where substantial anounts
of public lands are involved; it is essentially a contract between private
parties, approved by the Departnent when Federal mineral estates are
present, setting forth the rights and liabilities of the parties to the
agreenent. Qvin Foholm 132 I BLA 301, 305 (1995). A unit agreenent
submtted to BLM"shal | be approved by the authorized of fi cer upon a
determnation that such agreenent is necessary or advisable in the public
interest and is for the purpose of nore properly conserving natural
resources." 43 CF. R § 3183.4(a).

The SBB Lhit contains 38, 769. 69 acres stretching northeasterly from
sec. 1of T. 15N, R 105 W, tosec. 33 of T. 18 N, R 103 W, Sxth
Princi pal Meridian, Sheetwater Gounty, Womng. d that land, 15, 685.95
acres are Federal lands, 2,720 acres are Sate |ands, and the remai ni ng
20, 363. 73 acres are private.
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Section 8 (a) of the Lhit Agreenent states that H ans of
Devel opnent when approved by the aut horized of ficer shal l
constitute the future drilling obligations of the Gas (perati on.

Large unit areas outside of the existing participating areas
renai n unexpl ored and undevel oped since fornation of the unit in
Novenber 1942. Article 8 of the unit operating agreenent all ows
the authori zed representative (officer) of the Departnent of
Interior torequire certain wells be drilled. Your 1991 FH an of
Devel opnent submission is therefore being returned for revision.

Arevised PDto reflect exploratory drilling should be
submtted by June 1, 1991.

It is ordered pursuant to Article 8.1 of the unit operating
agreenent that the foll owng nunber of wells be drilled wthin
the unit outside of existing participating area [sic]:

1 well - 1991
1 well - 1992

Additional wells may be required in succeeding years until the
unit area is fully expl ored.

In the event that no party elects to drill or that drilling
required wells is discontinued prior to full exploration of the
unit, the unit should be contracted pursuant to Article 8.3B of
the unit operating agreenent, to existing participating areas,
effective the first day of the year followng the year in which a
drilling obligation required wells [sic] is not net. [Enphasis
suppl i ed. ]

By letter filed April 22, 1991, Véxpro requested Sate Drector Review
of REDOs Oder, asserting that

[t]he decision purports to reject Véxpro's 1991 H an of

Devel opnent and to order the drilling of additional wells
pursuant to authority given the authorized officer by Article 8
of the [SBB Whit (perating Agreenent. * * * The Departnent of
the Interior is not a party to the Lhit (perating Agreenent. The
referenced Article 8 nerely expl ai ns what el ecti ons and
participation the working interest owners shall have if the

aut hori zed officer requires the drilling of a well such as to
prevent drainage. * * * Article 8, however, does not "allow the
authori zed officer to require the drilling of additional wells.
Such authority nust be based on federal regulations or an
agreenent to which the Departnent of Interior is a party.

In his My 6, 1991, Decision, BLMs Deputy Sate Orector (D8D
affirmed RSDOs Oder to revise the 1991 PAD to include expl oratory
drilling outside the existing PA's, stating that "there is justification
for the authorized officer to request wells be drilled to continue
exploration of the unit or inlieu of drilling, contract the SBBUto the
exi sting
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PA's." He based his conclusion on "the Act of August 21, 1935," 49 Sat.
674, 676-78, which he construed to provide "the direction for the [ SBB Lhit
Agreenent] in that |ands shoul d be contracted out of the unit area, and
[made] avail abl e for |easing or devel opnent on a | ease basis, if the | ands
are not being devel oped on a unit basis."

The DSD al so cited section 8(b) of the SBB Lhit Agreenent, noting that
it "states in part, that the plans of devel opment submtted for approval by
the authorized officer "shall provide for the expl oration of each gas
produci ng horizon or horizons for the determnation of the conmercially
productive limts thereof in order that the naxi numextent of each
participating gas area may be fixed.'" The DED noted his interpretation
that, "if sufficient wells are not drilled to explore the unit area (i.e.
the area has not been adequately expl ored and tested and proved
nonproductive), the authorized officer nmay require wells to be drilled to
acconpl i sh such expl oration. "

The D8D al so noted that section 8.1 of Article 8 of the SBB Lhit
(perating Agreenent states in part that, "[f]or the purpose of this
Article, awell shall be deened a required well if the Drilling thereof is
required by the final order of an authorized representative of the
Departnent of Interior.” (Lhit (perating Agreenent at 8.) The DED held
that the SBB Lhit (perating Agreenent, by referring to "required wells" in
sections 8.3 and 8.4 of Article 8, recognizes the authorized officer's
authority to issue an order requiring additional drilling. The DSD noted
that section 8.4 of Article 8 provides that a "required well" can be
drilled as an exploratory or devel opnent well, so that the drilling of
"required wel I s" was not limted to situations requiring drai nage
protection. (lhit (perating Agreenent at 9.)

Noting that the SBB Lhit operator was given an opportunity to submt
data to the authorized officer to allowhimto eval uate whet her the current
PA's and other lands in the SBB Lhit area have been fully devel oped, the
CeD affirned the RIDO s O der.

Veéxpro appeal ed, characterizing the decision as "requiring contraction
of [the SBB Lhit] unless Véxpro agrees to drill additional wells under
Véxpro's 1990 and 1991" PAD See SR at 1. Veéxpro resists BLMs order to
revise the 1991 P(D by noting that "[s]ubsequent drilling has not indicated
that the boundaries established in the Lhit Agreenent do not correspond to
the lands which actual |y participate in the production. * * * Further, the
econom cs of the gas narket have persuaded Veéxpro that further drilling
woul d not be prudent." See SCRat 2. Véxpro contends that BLMabused its
authority inordering it to drill exploratory wells or face contraction of
the unit. See SCRat 15. Véxpro argues that none of the three sources of
authority cited by BLM(the Act of August 21, 1935, the SBB Lhit Agreenent,
or the SBB Lhit (perating Agreenent) enpowers BLMto alter the boundaries
of the SBB Lhit. VWéxpro asserts that BLMcannot enforce provisions of the
BB Lhit (perating Agreenent to conpel action because it is not a party to
the Agreenent, and because the earlier SBB Lhit Agreenent does not provide
for automatic contraction of the Lhit's area. (SORat 3, 8.) Vexpro
further argues that neither the terns of the individual Federal
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| eases invol ved, the SBB Lhit Agreenent, nor the Mneral Leasing Act as it
appeared in 1942 when the Lhit was established enpower BLMto contract the
Lhit. Vexpro finally asserts that BLMdid not showthat its P(D was

i nadequat e, arguing that the standard of adequacy shoul d be judged by

whet her the outer economic limts of the PA's have been fully established,
and claimng that it has shown that the boundaries of those | ands which
actual |y participate in production have been establ i shed.

The Bureau answers that the SBB Lhit Agreenent clearly contenpl at es
further exploration and devel opnent of the Lhit outside of the five PA s.
It contends that it has an obligation as steward of the public interest to
ensure that mnerals under Federal lands wll be sufficiently devel oped so
that optimumrecovery wll be realized. According to BLM Véxpro is
obligated either to conply wth public interest and policy through diligent
devel opnent under the SBB Lhit Agreenent or to contract the SBB Lhit
boundaries. It argues that its order is al so authorized by the Act of
August 21, 1935, which nandates that the rights of all parties in interest,
including the Lhited Sates, be protected. It contends that the
requi renents i nposed upon Véxpro in the SBB Lhit (perating Agreenent nerely
reinforce the principle found in the SBB Lhit Agreenent and the rel evant
statutes that Véxpro has an obligation to drill, and that Véxpro's
argunents focusing on the SBB Lhit (perating Agreenent fail to establish
that the Oder was in error.

Veéxpro replies, arguing that BLMhas neither the express nor the
inplied authority to contract the Lhit boundaries. In addition to
reiterating its argunents inits SR Véxpro contends that BLMs reliance
upon "the public interest” as an independent source of authority is
m spl aced.

[1] Ve consider whether BLMhas authority to order Véxpro to drill
wells inthe SBB Lhit outside the established PAs on pain of nandatory
contraction of the Lhit. Qurrent Departnental regulations at 43 CF. R
Subpart 3186 include nodel forns for a unit agreenent, including | anguage
addressing the issues here. However, the SBB Lhit Agreenent was execut ed
bef ore nodel agreenent forns were introduced by the Departnent in 1947.
Se 30 CR R § 226.16 (1947). Therefore, we nust | ook to the enabling
[egislation and the SBB Lhit Agreenent itself to deternmine BLMs authority
and Véxpro' s obligations.

The SBB Lhit was established pursuant to the Act of March 4, 1931, 46
Sat. 1523, and the Act of August 21, 1935, 49 Sat. 674, whi ch anended t he
Act of Febr uary 25, 1920, 41 Sat. 437. See Certificate of Approval signed
by Abe Fortas, Lhdersecretary of the Interior, on Qtober 27, 1942. The
1920 Act (knovxn famliarly as the Mneral Leasi ng Act) nade no reference to
unitized operations. The 1931 Act did provide pernanent authority to
permt Uhit plans enbracing Federal |ands (such authority having been
tenporarily granted by statute in 1930) and to nodify individual |ease
requi renents for Federal |eases wthin an approved unit. The 1935 Act
anended the Mneral Leasing Act to require such reasonable Lhit plan as the
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Secretary prescribed. See Law of Federal Q| and Gas Leases, § 18.02[1]
(1991); Qurrent Problens in Federal Uhitization, 2 Rocky Mbuntai n M neral
Law Institute 157 (1956).

The follow ng provision fromthe 1935 Act provides the authority for
BLMs actions here:

The Secretary of the Interior, for the purpose of nore properly
conserving the oil or gas resources of any area, field, or pool,
nay require that | eases hereafter issued under any section of
this Act be conditioned upon an agreenent by the | essee to
operate, under such reasonabl e cooperative or unit plan for the
devel oprment and operation of any such area, field, or pool as
said Secretary nay determine to be practicabl e and necessary or
advi sabl e, which plan shall adequately protect the rights of all
parties ininterest, including the Lhited Sates: * * * Ay
cooperative or unit plan of devel opnent and operation, which

i ncl udes | ands owned by the Lhited Sates, shall contain a

provi sion whereby authority, limted as therein provided, is
vested in the Secretary of the departnent or departnents havi ng
jurisdiction over such land to alter or nodify fromtine to tine
inhis discretion the rate of prospecti ng and devel opnent and t he
guantity and rate of production under said pl an.

49 Sat. 677-78. (Ephasis supplied.) In accordance with that provision,
the SBB Lhit Agreenent in question here was required to include | anguage
vesting authority in the Secretary to anend the rate of prospecting and
devel opnent .

Inreviewng the SBB Lhit Agreenent, we find the fol |l ow ng provision
included to inpl enent the above-nentioned aut hority:

RATE G- PRCSPECTI NG DEVE.GPMENT AND PRCDUCTT ON

22. (1) A production and the disposal thereof shall be in
conformty wth allocations, allotnents and quotas nade or fixed
by any duly authorized person or regul atory body under any
Federal or Sate statute and the Secretary of the Interior is
hereby vested wth authority, pursuant to the acts of Mrch 4,
1931 and August 21, 1935, supra, subject to the agreed m ni nuns
of subdivisions (2) and (3) of this Section, to alter or nodify
fromtine totine in his discretion the rate of prospecting and
devel opnent and the quantity and rate of production under this
agreenent, deened by himto be proper in the public interest, the
pur pose thereof and the public interest to be served thereby to
be stated in the order of alteration or nodification.

(SBB Lhit Agreenent at 25.)
In addition, section 13 of the SBB Lhit Agreenent governs "Devel opnent
and peration on Land Qutside Participating Areas," specifying that there
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could be future drilling of "additional wells beyond the [imts of the then
establ i shed participating areas in determning the productive limts of any
produci ng horizon in accordance wth the terns of this agreenent.” (SBB
Lhit Agreenent at 19, 21.) The SBB Lhit Agreenent further identifies a
"power[] and dut[y]" to "enlarge any gas participating area and to create
any new gas participating areas.” (SBB Lhit Agreenent at 8, 9-10.) Such
enl argenent or creation of PA's woul d be acconpl i shed usi ng "know edge
gained inthe drilling of wells.” (SBB lhit Agreenent at 8.)

Thus, Véxpro's assertion that the SBB Lhit Agreenent does not inpart
authority to BLMto require further exploratory drilling is wthout nerit.
As can be seen, the Secretary has broad statutory authority to prescribe
actions which adequately protect the rights of all parties in interest,
including the Lhited Sates, by enforcing the terns of unit agreenents.
Further, section 8 of the SBB Lhit Agreenent plainly provides for the
exercise of that authority via inplenentation and nodificati on of P(D s.

VW also note that the Lhit (perating Agreenent, at section 8.3.B,
expressly refers to "contraction” as an "alternative[] to drilling" a
"required well," that is, awell that "is required by the final order of an
aut hori zed representative of the Departnent of the Interior.” See section
8.1 of the Lhit (perating Agreenent). It provides: "If the Drilling of
the [required] well rmay be avoi ded, wthout other penalty, by contraction
of the Lhit Area, Lhit (perator shall nake reasonabl e effort to effect such
contraction wth the approval of the Drector.” (lhit (perating Agreenent
at 9.) The inport of that provision, read in concert wth the other
provisions of Article 8, is that if no party elects to drill an exploratory
wel | as ordered by BLM contraction of the unit may be nmandatory. The
| anguage aut horizes the Lhit operator to agree to contraction in lieu of
drilling arequired well, 2/ and it is thus plain that the action BLMis
nmandating here is well wthin the authority granted by all |essees to the
Lhit operator.

Veéxpro argues that REDO did not showthat the required wells are
needed. Veéxpro notes that the economcs of exploratory drilling have
persuaded it that drilling a well outside the PA's would not be prudent,
presunabl y for economc reasons.

The SBB Lhit Agreenent provides that "[i]t is the intent of the
parties hereto that devel opnent and operations upon lands in the Lhit Area
shal | be coordinated to the extent necessary to achi eve econony,
efficiency, and the naxi numecononic recovery of oil, gas, and ot her
hydr ocar bon substances fromsuch [ands.” (SBB Lhit Agreenent at 7
(enphasi s supplied).) The Lhit Agreenent thus requires naxi num econom c
recovery of oil, gas, and other hydrocarbon substances, where consi stent
wth other naned factors.

2/ Section 8.3.B. also authorizes the Lhit operator to pay conpensatory
royalty inlieu of drilling a protective well. Those circunstances are not
present ed here.
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The Bureau inplicitly found, and the record strongly suggests, that
devel opnent in the SBB Lhit has not previously been "coordinated" to
achi eve "naxi numeconomc recovery.” S nce the inception in 1942, only
seven wel I's have been drilled outside of the five origina PA's. Thus, on
the average, only one well has been drilled every 7 years in all of the
areas of the unit outside of the PA's. 3/ It does not appear that the
terns of the SBB Lhit Agreenent are being satisfied under the current
progress shown by Véxpro and the other Lhit partici pants.

The Lhit Agreenent also inplicitly requires drilling of exploratory
wells, inthat the enlargenent or creation of PAs (as contenplated in
section 13 of the SBB Lhit Agreenent) nust be acconpl i shed through
"know edge gained in the drilling of wells.” (SBB lhit Agreenent at 8.)

I ndeed, there is no way that such know edge can be positively ascertai ned
except by the drilling of exploratory wells.

The statute and the Lhit Agreenent provi de BLMw th adequate aut hority
to issue an order to drill, provided (as discussed bel ow that an
opportunity is provided to showthat drilling woul d be uneconomc.

Appel I ant has not shown that such action violates these provisions.

These oil and gas | ands were presunably commtted to the Lhit
Agreenent in order to allowthe unitized portion of the subject reservoir,
owned by diverse parties, to be devel oped and operated wth the great est
ef ficiency and naxi numecononmc recovery. CGommtnent of the Federal oil
and gas |eases in question to the SBB Lhit theoretically affords the
i ndividual |essee greater opportunity to participate in production w thout
devot i ng excessive resources to devel op individual wells. Section 17(j) of
the Mneral Leasing Act, as amended, 30 US C 8 226(j) (1994), provides
that an oil and gas | ease coomtted to a unit plan shall continue in force
as long as the | ease remains coomtted, provided that production is had in
payi ng quantities wthin the unit. Accordingly, as long as production is
had in paying quantities on any | ease coomtted to a unit agreenent, that
production wll be credited to all of the | eases so conmtted wth respect
to extending |l ease terns. Qherw se, the individual Federal |eases woul d
expire at the end of its lease terns in the absence of another well capabl e
of producing oil or gas wthin the | ease boundari es.

3/ Wth respect to the PA's, BLMal so contends that devel opnent has not
been diligent:

“[1]n 2 of the 5 PA's thensel ves, all of the wells producing from
either the Frontier or Dakota Formations have now been pl ugged and
abandoned, the last such wel | being pl ugged and abandoned sone 5 years ago
in 1986. See Affidavit at 2. Therefore, of the 5 original PA's, only 3
are currently produci ng unitized natural gas and associ ated products. In
other words, not even considering the fact that the PAs have not been
adequat el y expl ored or devel oped, the entire 39,769 acres of the SBBU are
currently being held by | ess production than they were when the unit was
initially established.” (Answer at 8 n.6.)
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In this instance, Federal |eases enconpassing | ands outside the PA's
have apparent|y been extended several decades beyond their original |ease
terns wthout the benefit of participation in a producing area or the
foreseeabl e prospect that those lands wll participate in production in the
near future. Essentially, the | essees have apparently been able to hol d
these | ands outside the PA's indefinitely wthout producing fromthemor
evincing a plan that there wll be production. This strongly suggests that
devel opnent has not been "coordi nated" to achi eve "naxi num econom c
recovery,” and it is this situation that BLMapparent|ly seeks to correct.

Veéxpro discredits BLMs conclusion that drilling is necessary in this
situation by contending that to do so woul d be too expensive at this tine.
The obligation to identify the boundaries of established and new PA's is
not obviated by the fact that one party considers it too costly. Section
27 of the SBB Lhit Agreenent provides that "the obligations of the
operators hereunder and the obligations of the parties hereto * * * shall
be suspended to the extent that perfornmance is prevented or rendered
abnormal | y expensive or difficult * * * for any cause other than financial
beyond the control of said operator.” (SBB lhit Agreenent at 29 (enphasis
supplled) ) This provisi on, coupl ed Wth the general requirenent that only
‘maxi num econom ¢ recovery" need be achieved, provide a basis for openi ng
aninquiry into the economcs of drilling in this case.

U to this point, we are not anare that Véxpro has nade any show ng
that perfornmance woul d be "abnornal |y expensive" or recovery woul d be
uneconomc. However, as pointed out by Judge Irwn, BLMdid not give
Veéxpro a clear opportunity to present such data here. As this is an ol der
| ease, the applicability of the BLMMunual (apparently requiring an annual
report in which any decision not to drill devel opnental wells nust be fully
justified) is uncertain. See Draft BLMMnual section 3180-1 H?2
(requiring an annual plan of devel opnent either providing for additional
devel oprnent drilling or fully justifying the lack of such drilling.) It is
accordingly appropriate to set aside BLMs Decision and renand the natter
to require Véxpro to provide infornati on about the areas outside the PA's
of the Lhit, acconpanied by its reasons why it woul d not be economcal |y
prudent to drill exploratory wells outside the PA's. Any subsequent BLM
deci sion concluding that exploratory drilling is justified woul d be subj ect
to appeal .

The Departnent, as the steward of the public's financial interest in
Federal |y owned mneral s, has an obligation to ensure that those mneral s
wll be efficiently devel oped so that opti numrecovery wll be realized.
See Chevron USA Inc., 111 IBLA 96, 103 (1989). The Bureau has reviewed the
history of this Uhit and determned sufficient reasons exist to order
further exploration. That history denonstrates an adequate basis to affirm
an order to drill, unless Véxpro can establish that drilling would be so
costly as to render addi ti onal recovery uneconomc, and thus beyond the
scope of the "naxi numeconom c recovery" required by the Lhit Agreenent.
Qherwi se, the Lhit participants would be able to indefinitely hold onto
Federal |ands outside the PA s despite the lack of diligent exploration
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inthose areas. If the current |essees do not justify their failure to
devel op the | eases, they shoul d be rel eased via contraction of the Lhit to

allowother parties the opportunity to do so.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF R 8 4.1, the Decision is
set aside and case renanded for further action.

David L. Hughes
Admini strative Judge
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ADM N STRATI VE JUDCE | RVYN GONAURR NG

In June 1989 Robert Chase, who was Chief, Branch of Huids, Mneral
Resources, in the Rock Springs Dstrict dfice, Bureau of Land Managenent
(BLNM), wote to Véxpro Conpany, operator of the South Baxter Basin Lhit.
During its reviewof Vxpro's 1989 plan of devel opment for the unit BLM
noted only two wells had been drilled in the unit during the past 15 years,
Chase stated. dting section 9(e) of the Lhit Agreenent, Chase concl uded:

"Snce the unit operator is not fulfilling the drilling/ exploration
requi renents of the unit agreenent, the unit operator shoul d request
contraction of the unit to the existing participating areas (PA."

Inits August 1, 1989, response Véxpro advi sed Chase that the worki ng
interest owners had been given his June 1989 letter and asked to inform
Veéxpro of any plans they mght have for the unit. "VWéxpro is also
review ng the geology and its plans for the unit,” Véxpro stated, "[and]
woul d anticipate that such plans wll be reflected in the 1990 A an of
Devel oprent . " 1/

Veéxpro's 1990 pl an of devel opnent did not include any expl oration or
devel opnent, so Chase wote an April 1990 nenorandumto the Womng Sate
Drector, BLM entitled "Uhits wth No Autonati c Gontraction 4 ause -
Section (e)":

A nunber of the older unit agreenents did not contain an
"automatic contraction" provision such as Section 2(e) of the
present nodel agreenent. [2/] South Baxter Basin is such a unit.

* * * * * * *

Previ ous Federal supervisors of unit operation have tried to
find a handl e to acconpl i sh (force) contraction other than
"voluntary contraction”, and have failed. This neno and request

1/ Wéxpro's response al so pointed out that section 9 of the Lhit Agreenent
concerns plans for devel opnent of oil and was not applicabl e because the
South Baxter Basin Lhit only produces gas.

2/ "Because of the large areas included in proposed units the Lhited
Sates Geol ogi cal Survey has in recent years required the addition of
various types of automatic elimnation clauses in unit agreenents. This
clause is usually inserted as paragraph (e) of Section 2 of the prescribed
formof unit agreenent. Briefly, the clause provides for automatic
elimnation of certain lands in the unit area upon a certain date if
prescri bed devel opnent operations are not then being carried forward."
Ryan, "Qurrent Problens in Federal Lhitization, Wth Particul ar Reference
to Lhit Qperating Agreenents,” 2 Rocky Mbuntain Mneral Law Institute 157,
160-61 (1956). See 43 CF. R Subpart 3186.
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for assistance represents another such attenpt to find the neans
to bring about contraction of such units.

* * * * * * *

| realize that the Federal governnment is not a party to the
Lhit Qperating Agreenent. However, Article 8.1, Required Vel s,
states ". . . . awell shall be deened a required well if the
drilling thereof is required by the final order of an authorized
representative of the Departnent of [the] Interior.” Aticle
8.3.Bgives the alternative of unit contraction if required wells
are not drilled.

It seens to ne, if there is designation of required wells by
the Departnent of [the] Interior in Article 8 of the Lhit
perating Agreenent, there nust be sonething in the Lhit
Agreenent to give the representative of the Departnent of [the]
Interior that authority in the Lhit Qperating Agreenent of which
the Departnent is not a party.

Section 8(b) of the Lhit Agreenent requires that A ans of
Devel opnent shall be filed wth the Federal QI and Gas
Supervi sor and "(b) shall provide for the exploration of each gas
produci ng horizon or horizons for determnation of conmercially
productive limts thereof in order that the naxi numextent of
each participating gas area nay be fixed." It is ny opinion that
it isinferred [sic] that if sufficient wells are not bei ng
drilled to explore the unit for gas, in the judgenent of the
Federal Q| and Gas Supervisor (Authorized fice), the
Authorized Gficer may require wells to be drilled to acconplish
such exploration. [Such inference would tie Section 8 of the
Lhit Agreenent to Article 8 of the Lhit C(perating Agreenent.

It is requested that the Sate Gfice give an opi nion or
request an opinion fromthe solicitors whether we coul d use a
conbi nation of Section 8 of the Lhit Agreenent and Article 8 of
the Lhit (perating Agreenent to have wells drilled to properly
explore the unit or inlieu of drilling wells, contract the unit
to existing PA s.

Robert Bennett, Deputy Sate Oirector, Mneral Resources, responded to
Chase in Instruction Menorandum No. W-90-407, dated May 30, 1990, agreeing
wth Chase's interpretation of section 8(b) of the Lhit Agreenent. Bennett
based his belief that BLMhas the authority "to request wells be drilled to
continue exploration of the unit or inlieu of drilling contract the [unit]
to the existing PAs" on the | anguage of the Act of August 21, 1935. 3/

3/ "The Secretary of the Interior, for the purpose of nore properly
conserving the oil or gas resources of any area, field, or pool, nay
require that | eases hereafter issued under any section of this Act be
condi ti oned

142 | BLA 403

WAW Ver si on



| BLA 91-405

"The unit operator should be given an opportunity to submt infornation or
data for the AO[authorized officer] to eval uate whether the current PA's
and other lands in the [unit] area have been fully devel oped,” Bennett
advi sed.

Chase did not provide Véxpro that opportunity, however. Nor did he
ask for the results of Vxpro's review of the geol ogy of the area.
| nst ead, when Veéxpro' s proposed 1991 pl an of devel opnent agai n showed no
additional exploration or devel opnent, Chase ordered Véxpro to drill two
wells inthe unit outside of the existing PA's, one in 1991 and one in
1992, and stated that additional wells "nay be required i n succeedi ng years
until the unit area is fully explored." 4/

Chase's March 29, 1991, letter stated that Véxpro coul d seek Sate
Drector reviewunder 43 CF.R § 3165.3(b), and Véxpro did. Surprisingly,
that reviewwas conducted by Bennett. Not surprisingly, Bennett affirned
Chase's March 29, 1991, letter. Bennett's My 6, 1991, Decision relied on
the | anguage of the Act of August 21, 1935, and Chase's interpretation of
Section 8(b) of the Lhit Agreenent that Bennett had previously approved in
his My 1990 Instructi on Menorandum 5/

fn. 3 (conti nued)

upon an agreenent by the | essee to operate, under such reasonabl e
cooperative or unit plan for the devel opnent and operation of any such
area, field, or pool as said Secretary nay determne to be practicabl e and
necessary or advi sabl e, which plan shall adequately protect the rights of
all parties ininterest, including the Lhited Sates: Any cooperative or
unit plan of devel opnent and operation, which includes | ands owned by the
Lhited Sates, shall contain a provision whereby authority, limted as
therein provided, is vested in the Secretary of the departnent or
departnents having jurisdiction over such land to alter or nodify fromtine
totine in his discretion the rate of prospecting and devel opnent and t he
guantity and rate of production under such plan.” 49 Sat. 677-78. For
the current version of this provision, see 30 US C § 226(n) (1994).

4/ "In the event that no party elects to drill or that drilling required
wells is discontinued prior to full exploration of the unit, the unit

shoul d be contracted pursuant to Article 8.3B of the unit operating
agreenent, to existing participating areas, effective the first day of the
year followng the year in which a drilling obligation required wells [sic]
is not net," Chase concluded. (Letter of Mar. 29, 1991, from Chase to
Véxpro concerning the South Baxter Basin Lhit.)

5/ Bven when Sate Drector reviewis conducted by soneone i n BLMwho was
not directly involved in the previous decision it cannot be regarded as the
obj ective admnistrative review envisioned by the Public Land Law Revi ew
Gonmi ssion (see Qhe Third of the Nation's Land, Véshington, DG June 1970,
at 254-55), and the Gongress in 43 US C 8 1701(a)(5) (1994). Therefore,
the regul ations provide that any party adversely affected by the decision
of the Sate Drector after Sate Drector review nay appeal that decision
tothis Board. See 43 CF. R § 3165.4(a).
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Bennett's Decision stated that Chase's letter "indicated [ Véxpro] has
been gi ven an opportunity to submt infornation or data for the AOto
eval uate whether the current PA's and other lands in the [unit] area have
been fully devel oped.” As stated above, apart fromwaiting for Véxpro' s
1991 proposed pl an of devel opnent BLM provi ded no opportunity to provide
information or data. And fromthe record before us it appears BLM
conduct ed no eval uati on beyond concluding that drilling only two wells in
the last 15 years was i nadequat e.

| do not have serious reservations about BLMs authority under the
| anguage of the Act of August 21, 1935, supra, note 3, and section 22 of
the Lhit Agreenent to require exploratory drilling. 6/ But, inny view it
cannot exercise that authority wthout requesting data about the
commercial ly productive limts of gas produci ng horizons and eval uati ng
whether it 1s reasonable to require exploration outside the PA s based on
that data and any other relevant infornmation it can gather. Wthout such
an eval uati on BLMcannot know whether the unit is being devel oped in
accordance wth the purposes stated in the Lhit Agreenent, i.e., "to
pronot e econonical and efficient devel opnent, [and] the naxi num econom c
recovery of oil, gas and associated flui d hydrocarbon substances that nay
be produced from[the] Lhit Area wthout avoidable waste * * *." [Dxilling
expl oratory wells i s expensive busi ness, and before BLMrequires one a year
for 2 years and an indefinite nunber thereafter, it nust have a reasoned
basis for doing so. See Geat Véstern nshore, 133 I BLA 386, 397 (1995),
and cases cited.

WIlT A lrwn
Admini strative Judge

6/ Section 22(1) of the Lhit Agreenent states

"the Secretary of the Interior is hereby vested wth authority, pursuant to
the acts of March 4, 1931 and August 21, 1935, supra, * * * to alter or
nodify fromtine totine in his discretion, the rate of prospecting and
devel opment * * * deened by himto be proper in the public interest, the
pur pose thereof and the public interest to be served thereby to be stated
inthe order of alteration or nodification."
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